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PRACTICAL ORGANIZATIONS NOT AMENABLE TO 
ANTI-CORPORATE LEGISLATION 





“EFFECTIVE SUBSTITUTES 
FOR INCORPORATION" 


BY JOHN H. SEARS, 
of the St. Louis Bar. 


Explanation and forms of organizations having usual advantages of corpora- 
tions, but not subject to corporate taxation, reports, quatication under foreign 
corporation laws, etc. 


These organizations are known as “Massachusetts Trusts.” A recent deci- 
sion of the United States Supreme Court holds that they are effected under 
the common law. They are, therefore, of interest everywhere 
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A SMALL BOOK—With BIG IDEAS 


This book is published by the author. It is a monograph that no lawyer 
would wish to be without. It deals with a wholly new idea of business com- 
bination which is free from all corporation restrictions and has become very pop- 
ular in Massachusetts, where even the public corporations are making use of it. 
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A Treatise upon the Complex System of Constitutional 
Jurisprudence by which this Country is Governed 








THE CONSTITUTIONAL LAW 


OF THE UNITED STATES 


By W. W. WILLOUGHBY, Ph. D. 


Professor of Political Science, Johns Hopkins University; Managing-Editor 
American Political Science Review; Author of “The American Con- 
stitutional System,” “The Sutreme Court of the United States; 

Its Place and Influence in our Constitutional System,” 

“The Nature of the State,” “Rights and Duties 
of American Citizenship,” etc. 


N these two volumes is set forth in philosophical form the Constitutional 
Jurisprudence of the United States as developed during the 120 years 
since the adoption of the Constitution. The author has not sought to 

duplicate the work of digests by collating various constitutional decisions of 
the Federal Courts, but by a careful and critical study of these decisions, and 
of the processes of legal reasoning underlying them, has stated the fundamental] 
principles of American public law in so clear, so complete and so systematic 
a form that the work will, it is confidently believed, be at once received as the 
standard authority upon the complex system of Constitutional Jurisprudence by 
which this country is governed. 


Especial attention is devoted to those constitutional provisions and prin- 
ciples, the possible implications of which are not yet certainly determined, and 
which must be relied upon to support the legislative and executive action which 
may be expected within the near future. 


Thus particular care is given to the discussion of such subjects as INTER- 
STATE COMMERCE, TAXATION, EXECUTIVE AND ADMINISTRATIVE POWERS AND DUE 
Process oF Law. Because of this systematic arrangement and its discussion of 
fundamental principles, the work will be indispensable not only to practicing 
lawyers but to students of the law as well. 


Pror. Wittoucusy is the author of several authoritative treatises upon 
political and constitutional subjects, is the editor of the “American Political 
Science Review,” and head of the department of Political Science at the Johns 
Hopkins University. 

The work contains a full index and analytical table of contents and table 
of cases, giving references to the Supreme Court Reporter, the Lawyers’ Co-op. 
Edition of the U. S. Reports, as well as the Official Reports of the U. S 
Supreme Court. 

Willoughby on the Constitution is in two large octavo volumes, hand- 
somely bound in canvas. Price, $12.00 net, delivered. 
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PARTIAL NEW TRIAL ASKED FOR ON THE 
GROUND OF INADEQUATE DAMAGES. 


A recent case decided by Supreme Ju- 
dicial Court of Massachusetts, passed upon 
the question whether it was allowable to 
entertain a motion for a new trial limited 
to the question of damages, This motion 
was by the plaintiff and, of course, the 
caim was that the damages were in- 
adequate. 

The court, after discussing very elab- 
orately the power of a court to confine a 
new trial to the question of damages held 
that this could be done. But it also held, 
that an application for a new trial to be 
thus confined is “not correct practice” as 
the “only motion known to the law is one 
for setting aside the verdict and ordering 
anew trial.” Simmons y. Fish, 97 N. K. 
102. 

This ruling appears to have been induced, 
because the court believed that this small 
amount showed very conclusively that the 
verdict was a compromise verdict, and that 
some of the-members of the jury must have 
yielded their convictions on the question of 
liability. It was said; “However, the pres- 
ent case does not require a decision upon 
this ground as the exceptions (to granting 
the limited new trial) must be sustained 
for another reason,” which reason was as 
set forth above. 

Since the case thus ruled upon was tried 
in the court below, there has been passed 
in Massachusetts a statute, whose consti- 
tutionality was advised by an opinion of 
the justices, in advance of its enactment. 
providing, that judges should, in granting 
new trials, set forth the grounds upon which 
the motion is granted and if it appears that 
it was granted solely because the damage 
were “either inadequate or excessive, then 
the new trial shall be limited to the question 





” 


of the amount of the damages.” ‘This pro- 
posed statute also provided that a second 
verdict for plaintiff cannot be set aside ex- 
cept by limiting the third trial to the ques- 
tion of damages, “unless the verdict is set 
aside and a new trial granted on the ground 
of fraud.” Opinion of Justices, 206 Mass. 


606, 94 N. E. 846. 


This opinion held it constitutional to do 
the former of these things, but not the lat- 
ter, because one’s “constitutional right to a 
trial by jury in actions at common law con- 
tinues in every case until a verdict is ren- 
dered which is so far supported by the law 
and the evidence that the court ought not 
to set it aside.” 

This virile statement ought to receive the 
approval of everyone, but also it seems to 
us that its correlative ought to be as vig- 
orously asserted. ‘That correlative is, as 
appears to us, that when a separable fact 
in a trial has been passed on in the enjoy- 
ment of that right, it ought to be sacred 
against the touch of any judge. 

In the Simmons case, supra, in a dis- 
cussion which the court, near the close of 
its opinion, virtually declares to be obiter, 
it was said; ‘The practice has prevailed 
for many years in this court of awarding 
a new trial upon a single point where the 
error committed in the trial court was of a 
kind which could be readily separated from 
the general issues and applied without in- 


ys 


justice to one matter.” Thereupon is given 
the effect of ruling in twenty-nine Massa- 
chusetts cases, where this practice was ap- 
plied and the court says: “The great weight 
of authority in this country supports the 
conclusion (on this subject) we have reach- 
ed,” citing cases from seventeen states sup- 
porting the conclusion and otiers from 
three states, maintaining that a_ verdict 
must be wholly set aside or sustained. 


The Massachusetts court thinks, how- 
ever, that “the ancient common-law doc- 
trine was that a verdict of the jury was 
single and indivisible and must stand or fall 


as a whole.” Of this, however, we think 

















170 CENTRAL LAW JOURNAL. 


No. 10 





— 





there is considerable doubt, if by “ancient” 
the doctrine meant is prior to July 4th, 
1776. See 68 Cent. L. J. 
thorities are given. 

In the Simmons case the court shows the 
rule not to have been settled until recently, 


161, where au- 


for it is said: “It is undoubtedly true that 
in England there can be no limitation of a 
new trial to specific issues without consent 
of both parties. There a new trial means 
a new trial as to all issues unless by agree- 
Watt v. Watt (1905), A. 
12 Q. Bb. 
I). 356, a contrary ruling in the Court of 


ment of parties. 
C. 115, overruling Belt v. Lawes, 


Appeal.” 

But the claim advanced here is, that the 
right to exercise any such power, as prac- 
tice has sanctioned from an early day in 
Massachusetts, and in the other seventeen 
states the opinion names, either implies the 
recognition of a constitutional right or the 
practice should not obtain at all. 

It is not in this country a maxim merely 
growing out of the law and its orderly ad- 
ministration that to the judges belong ques- 
tions of law and to the jury, questions of 
fact. It is a principle guaranteed by con- 
stitutional provisions. 

If it may be said, that these provisions 
mean as jury trial was at the common law, 
and a verdict there was “single and indi- 
visible,” then American courts have no right 
to grant partial new trials, and this prac- 
tice is unconstitutional. 

Therefore, we think, there are the horns 
of a dilemma presented. The constitutions 
either that verdicts shall be 
“single and indivisible,” or that separable 
facts in a verdict when properly found 


guarantee 


should be deemed inviolably found. 


If our constitutions mean the latter, all 
statutes for the granting of new trials 
should be construed in subordination to the 
constitutional purpose. Doing this, one has 
the right to apply merely for a limited new 
trial. 

It is a strange thing for one to have to 
apply for that which he does not wish in 


order to get that which he wishes, when ap- 








plying for the first enables the court to give 
him what he really desires. Why shoulda 
verdict be indivisible to a litigant, when 
It ought 
to be viewed by the court as a party has a 
right to view it. 


it is not indivisible to the court? 


The law says what it is 
and this must mean both for the court and 
the party, that is, the same thing for each, 

Furthermore, court practice and proced- 
ure are not made to imperil rights, but to 
preserve them. What a court may givea 
party he ought to have a right to ask for 
and not be compelled to cumber his request 
with something he does not desire. 








NOTES OF IMPORTANT DECISIONS 





MECHANICS’ LIENS—REPAIRING PROP- 
ERTY AT INSTANCE OF VENDEE IN COD- 
DITIONAL SALE—The Georgia Supreme 
Court holds very properly that the rights of 
vendor in a conditional sale contract duly ree- 
orded cannot be affected by repair of property, 
whereby a lien would be otherwise acquired 
bya mechanic, even though the vendor have 
knowledge of the fact that the repairs are be 
ing made. Baughman Automobile Co. v. Eman- 
ual, 73 S. E. 511. Also it holds that the re 
taking of such property under the terms of the 
sale contract constitutes nothing by way of 
estoppel in acceptance of benefit of the la 
bors of the mechanic. 

The court points out, however, that there is 
a way open for mechanics, who repair prop 
erty held by conditional sale, to enforce their 
lien for repairs and this is their right to pay 
the balance of purchase money due and thet 
proceed to subject the property to lien as the 
property of the vendee, at whose instance the 
repairs have been made. 

This position concedes that a lien is in some 
sort acquired by the mechanic as to such 
property, bit its enforcement merely cannot 
be proceeded with unless the title in the ven 
dee is first made absolute. 

Whether this manner of procedure pointed 
out by the court would be exclusive is to be 
doubted. Why should not the property be 
placed, when lien is recognized sub modo, it 
custodia legis and be sold with the vendor's 
balance to be deducted first from the proceeds, 
preferably even to costs, at least where it is 
reasonably apparent that the chance of the 
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yendor of collecting his balance is not only not 
diminished but increased? 

Some courts differ as to construction 
of mechanics’ lien statutes being liberal or 
strict, but they seem quite one way that, as to 
enforcement, the former rule prevails. Here the 
court allows the lien to attach. The mechanic 
enhances the selling security. The article is 
of a character that will reasonably need re- 
pair. Equity, therefore, ought to assist to- 
wards a rule which is not only just, but oper- 
ates to the interest of all concerned. 


may 


RATE REGULATION—POWER TO FIX 
RATES NOT THE POWER TO “REGULATE.” 
—The “letter killeth but the spirit maketh 
alive’ is a maxim founded on divine authority 
which courts would do well to heed in these 
days of popular prejudice against technicali- 
ties. 

The Missouri legislature gave the City of St. 
Louis power to “fix” rates for electric light- 
ing. The city acting under this grant of au- 
thority passed an act fixing a maximum rate. 
A judge of the St. Louis Circuit Court held 
this ordinance invalid on the ground that the 
power to “fix’’ did not include the power to 
regulate. 

At least two cases fairly support the decision 
of the trial court in this case. San Francisco 
Pioneer Woolen Factory v. Buckwedel, 60 
Calif. 166; City of Poughkeepsie v. King, 57 N. 
Y.S. 166. Th the first case it was held that the 
power to “fix” water rates did not authorize 
an ordinance fixing a rate, but providing that 
the rate should be reduced in certain cases and 
on certain contingencies. In the second case 
the power to “fix” penalties was held not to 
authorize an ordinance imposing a maximum 
and minimum fine, 

The inherent fault in these two decisions 
and in many other decisions of the courts of 
last resort in defining well-known words is in 
confining the meaning of a word to its deriva- 
tive or primal idea. To “fix” means “to fasten 
lrmanently as with a hammer.” This is un- 
doubtedly the original meaning of the word 
ftom which we derive our legal term, “‘fixture.” 
But this primal idea, so tar as popular usage 
foes, has wandered 
limitations, 
The verb 


far beyond these narrow 


“to fix” may have had such limi- 
tations, as are recognized by the courts a hun- 
dred years ago, but to-day according to the 
Century Dictionary this verb has eleven differ- 
‘it definitions as a transitive verb and two as 
a intransitive verb. And one of these mean- 
8 makes jit synsonymous with the word “reg- 
Wate.” Thus under paragraph ten, page 2244 
‘the Century Dictionary, we find the follow- 





ing definitions given to the transitive verb “to 
:* 

“To regulate; adjust; put in order; arrange 
in a suitable or desired manner; as, to fix one’s 
affairs; to fix one’s room or one’s dress (Fix in 
this use, as a general term for any kind of ad- 
justment has a wide range of application. 
Though not uncommon in England, it is often 
regarded as an Americanism).” 


Thus it will be seen that while this new 
meaning given to the verb “to fix” is regarded 
as an “Americanism” and not thoroughly rec- 
ognized in England, popular usage in this 
country at least has compelled its recognition 
by a dictionary of the very highest authority in 
America. In this country, therefore, the verb 
“to fix’ must be regarded as synonymous with 
the verb, “to regulate.” ms, TE; Se 


BANKRUPTCY—RIGHT OF BANKRUPT 
TO SUE PENDING ELECTION OF TRUSTEE. 
—The U. S. Supreme Court settles a conflict 
in state decision over the question of the right 
of a bankrupt to bring a suit after adjudication 
and prior to the trustee of his estate being 
elected. The holding is that he may institute 
suit. Johnson v. Collier, 32 Sup. Ct. 104. 

Mr. Justice Lamar, after saying that pro- 
vision is made for the trustee prosecuting suits 
begun by the bankrupt prior to adjudication 
and the statute being silent as to what may 
be done between adjudication and the election 
of a trustee, settles the conflict alluded to as 
follows: “While for many purposes the filing 
of the petition operates in the nature of an 
attachment upon choses in action and other 
property of the bankrupt, yet his title is not 
thereby divested. He is still the owner, though 
holding in trust until the appointment and 
qualification of the trustee, who thereupon be- 
comes ‘vested by operation of law with the ti- 
tle of the bankrupt’ as of the date of adjudica- 
tion. (§ 70.)” 

The justice calls this a defeasible title suf- 
ficient for the purpose of maintaining a suit. 

Then it is indicated that, even after election 
of trustee, the action may continue in the 
name of the bankrupt, if the trustee does not 
intervene, 

The ruling first made is upon appreciable 
principle, but it does not seem clear how, if 
there is a cessation of all sort of title, the 
bankrupt may continue the litigation. The 
latter ruling is upon the theory that it may 
result in enhancement of assets, but, neverthe- 
less, a right of action ought not to exist at 
law in favor of one having no legal interest 
in the cause of action or in any recovery that 
May ensue. 








aie nine nlilimren me 


—— 


1 

) 
i 
| 

| 
; 











172 CENTRAL LAW JOURNAL. No. 10 





ce, 





THE DISTINCTION BETWEEN 
SEALED AND UNSEALED _IN- 
STRUMENTS—WITH SUGGES- 
TIONS FOR LEGISLATION BEST 
ADAPTED FOR THE ABOLITION 
OF THE DISTINCTION. 


Most of the anomalous excrescences of 
our law have arisen not from its inherent 
tendencies to decay or to become unsuited 
to new complications of civil rights, but 
partly from a perverse adherence to forms 
after they cease to fulfill the purpose of 
their original institution, and partly from 
an extension of the province of legislative 
government beyond its proper limits. 

The abolition of all distinction between 
contracts, except as to priority in certain 
cases, is a feature of law reform that 
seems to proceed on sound principles, since 
it lops off the prerogatives of a custom 
which prevailed in the early stages of our 
legal history, only because all men could 
seal, but few could sign their names; and 
also permits men to make their own con- 
tracts without legislative or technical aid. 

In order to show that the distinction 
sought to be annulled cannot be a require- 
ment of the present condition of our laws, 
the following account of the origin of 
sealed document; may be useful. 

The primary and natural use of the or- 
dinary or external sealing of a document 
is to preserve the contents of the docu- 
ment secret. A proof that the sealing orig- 
inated in the desire of secrecy may be de- 
rived from the many incidents of deeds 
recognized by our law, which admits of no 
other explanation that appears to us equal- 
ly satisfactory. ‘Thus the ceremony of de- 
livery would seem to imply that originally 
a third party was present at all contracts 
of unusual importance, and that to him, 
as a stakeholder and depositee of the evi- 
dences of title, the deeds were given. That 
the ceremonious delivery was not the actual 
transfer of the deed of sale to the pur- 
chaser is shown by the fact that while the 


law enacted the delivery, vet this delivery } 





Was not inconsistent, at least in our law, 
with. the retention of the deed by the 
grantor. The fact aiso, that several par- 
ties to a deed may use the same seal on the 
same wax, goes far to disprove the sup- 
position that sealing was in its earliest 
origin a mode of signing. The frequent 
use of sealing documents for purposes of 
secrecy would, however, soon suggest the 


transference of the seal to the interior of 


: the document, as a solemn mode of giy- 


ing it authenticity. Such an expedient 
inust have also suggested itself as an es 
pecial boon to the illiterate, to which class 
we owe the prevalence of the custom 
among ourselves. The seal would afford a 
proof of the solemn deliberation of the 
contracting parties, and would, in addi- 
tion to all the previous functions prove the 
enactment of the solemnity by its own pro: 
fert without witnesses. The seal is per- 
haps the greatest relic of all of our legal 
treasures to-day. Its archetype must date 
with the first formation of society, mote 
ancient than the prophets and judges, 
more honorable than the oath and _ affirma- 
tion or any other custom which we prac- 
tice and revere to-day. It appears con- 
comitant with the first business transac- 
tions of mankind, 

The birthplace of the custom is in the 
ast. The practice of thus authenticat- 
ing documents, which became prevalent on 
the continent at the time of the Crusades, 
is considered to have been introduced by 
the pilgrims from Jerusalem. Its anti- 
quity in the East is evidenced by several 
passages in the Holy Writ.t. That this 
custom spread over Europe at a very early 
period is exceedingly probable. It pre 
vailed under the Roman Empire. — Syila 
(or Sulla) as early as B. C. 80 provided 
that one who wilfully and knowingly, 
“Made, cut or impressed a false seal, 
should suffer the extreme punishment of 
the law,” i. e. “to be sewed up in a leath- 
er sack with a live dog, a cock, a viper 


(1) Jeremiah C. 32; Moses C. 38 v. 15; ? 
Kings, C. 21; Dan. C. 6; Esther C. 8. 
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and an ape and thrown into the sea.” The 
Gothic nations, however, do not appear to 
have adopted this custom. Thus the An- 
glo-Saxons did not generally use seals. 
The illiterate marked with the sign of the 
cross. The custom of sealing documents 
in England was introduced by the Nor- 
mans, Who were, as Blackstone says: “A 
brave, but illiterate nation.” Customs long 
survive the cause from which they have 
sprung. This remark is especially’ appli- 
cable to legal customs, which are so often 
interpreting the present by the light of the 
past. 

The most ancient sealed deeds and 
charters recorded are that of Edwin A. D. 
930, which related to land in Ely, and that 
of Offa, whereby he gave the Peter-pence. 
One of the most ancient sealed documents 
extant is the Charter of Edward the Con- 
fessor to Westminster Abbey. King Ed- 
ward III gave to Norman the Hunter 
land, etc: 

“The hop and the hoptown, 

With all the bounds upside down; 

And in witness that it was sooth, 

He bit the wax with his foretooth.” 

There is also an instance where a stone 
seal was used to document, and another 
where a short black hafted knife was ap- 
pended to a document as a seal. 

Lands could be conveyed in Saxon times 
without writing, though Deeds were some- 
The Nor- 
mans introduced seisin as an indispensable 
ceremony to pass an estate in land, and 
Writing was 
not indispensable until the passage of the 
Statute of Frauds. The Normans also 
sealed their written documents and about 
the period of Edward [| every freeman had 
his particular seal. 


times used for that purpose. 


they generally used deeds. 


This custom of seal- 
ing, then, born in the East, for the sake of 
secrecy, soon transformed into a formal- 
ity; and as a formality was transferred by 
the East to the Romans, who transmitted 
it as such to their colony, Gaul, then to the 
Normans; and they continued it as a sub- 
stitute for signature, the ceremony being 





a convenient cloak for an ignorance of 
letters. It has thus been perpetuated to 
the present day as a ceremonious signa- 
ture to which peculiar advantages are at- 
tributed by the law. 


A deed, then, has always been regarded 
by our law as the most perfect and sol- 
emn form of contract between citizens. At 
first it denoted a concluded and conclu- 
sive transaction. Afterwards, it was used 
for bonds and covenants; contracts of es- 
pecial solemnity to be performed in future. 
Seals are said to be relics of barbarism 
(and in England at least) were most com- 
mon when writing was least known. Seals 
were also used as a mark of distinction, 
and by the royalty and nobility they were 
especially used in all matters relating to 
lands, which were deemed of highest mo- 
ment. The lands were all under the con- 
trol of the nobility. Ordinary business 
matters were transacted by the plebians; 
the bankers, the merchants and all such, 
used writing in their business, and for 
their usual contracts the solemnity of seals 
was not needed. Personal property was re- 
garded as of minor importance; land was 
the chief consideration. A simple written 
contract was no better than a verbal one. 


This, then, is the origin of the seal, to 
supplement the inability to write. The 
offspring of ignorance, it is no wonder 
that it was clothed in superstition. To the 
unlearned there is a mystery in what they 
do not understand, that works the un- 
trained imagination into a kind of awe, 
which we of superior education call super- 
stition. 

At the time sealing first became fashion- 
able in England, the learned class was 
very small, consisting almost entirely of 
the clergy. The scholar’s sacred function, 
no doubt, assisted by the ignorance of the 
laity in vesting the power to read and 
write with a superstitious respect. This 
feeling was most probably encouraged and 
fostered by the learned themselves as a 
convenient means of self magnification. 


Thus, by a very natural process, the seal 
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itself, being the only thing about an in- 
strument that the ignorant could know or 
recognize, Soon became the special mark 
and object of superstitious awe on the 
one hand, and of factitious importance on 
the other. ‘To this origin in human sim- 
plicity and weakness can be traced the fa- 
miliar doctrines concerning sealed instru- 
ments. 

(1) Sealing being locked upon as a 
very solemn and important act, the legal 
presumption arose that no one would affix 
his seal without inducement. Hence, when 
a contract is sealed, a valuable considera- 
tion is presumed from the mere presence 
of the seal. The mature deliberation with 
which a deed is sealed and delivered was 
and is such conclusive evidence of the ex- 
pressed will and intentions of the maker, 
that thereafter tie cause of consideration 
is no longer examinable.* 

(2) So, likewise, it was not proper, or 
even competent, for one to impart au- 
thority to do such a solemn act as execute 
a sealed instrument, save with equal sol- 
emnity. Hence the authority to execute a 
sealed instrument must be under seal.* 
The only qualification to this is in the case 
of an agent of a corporation because the 
first person affixing the corporate seal 
must needs be without authority under 
that seal. Hence, a vote of the directors 
or of the incorporators is sufficient.” 

(3) Again, a sealed instrument could 
not be lightly set aside. Consequently, a 
release must be under seal. For it would 
be absurd, nay, impossible, to cancel a sol- 
emn act by a trivial one.® 

(4) As a proof of the participation of 
the learned in maintaining doctrines that 
magnified their own accomplishments, we 
have the fact thaf a separate form of ac- 


(2) 1 Greenleaf Evidence, S. 19; 2 Chitty’s 


Blackstone, p. 465, note 36; 3 Minor’s Inst. p 
136. 

(3) Parsons Contracts, 1 p. 428. 

(4) 6 Meeson & Welby, 215; Smith's Merc 
Law, p. 149, and authorities there cited. 

(5) Angell and Ames on Corp., p. 193; 1 Min- 
or’s Inst., p. 615. 

(6) Coke on Litt. 222 (b). 





—— 
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tion, namely that of covenant was special- 
ly appropriated to sealed instruments. An 
action on a sealed contract, where the 
damages were unliquidated, had to be de- 
clared in covenant.* ‘To be sure if it were 
a promise to pay money, the _ plaintiff 
might elect between covenant and debt: 
but covenant in many cases had special ad- 
vantages to recommend it..  Lefore the 
action of assumpsit was known to the 
common law an action of debt was the 
only remedy for the breach of a parol con- 
tract, but covenant was the form of ac- 
tion on a contract under seal. This was of 
great importance at one time for the rea- 
son that wager of law was permitted in 
an action of debt, but never in an action 
of covenant.” When the defendant could 
wage his law the plaintiff was practically 
without remedy. 

(5) It is curious to note the effect of a 
seal in pleading and evidence. (a) The 
fact of sealing had to be averred in the 
pleading’ because of the dignity the seal 
had acquired from the important doctrines 
which clustered around it. (b) The doe- 
trine of profert is the direct outcome of 
the respect accorded the seal. Ii either 
party in his pleading alleged the existence 
of a sealed instrument, defining the rights 
of the parties, he must offer to show it to 
the Court'’ for the reason, among others, 
that the seal was of great moment. (c) 
So too, the doctrine of estoppel. When a 
party had made a solemn declaration un- 
der seal, he was not permitted to deny or 
contradict it? ‘The respect paid to a seal 
was so great that in the early days of the 
common law a man was bound by an in 
strument to which his seal was attached, 
although it was attached wrongfully and 
A 


without his knowledge or consent.’® 


(7) Chitty’s Pleading, 34. 

(8) 1 Chitty’s Pl. 134; 4 Minor's Inst., 400; 
1 Chitty’s PL, 240. 

(9) Holmes Common Law, p. 263. 





(10) 2 Blkstone. 305, Note 14. 

(11) Chitty’s Blkstne. 465, Note 36. 

(12) Chitty’s Blkstne. 465, Note 36, and aur 
thorities cited. 

(13) 11 Pollock and Maitland, 534. 
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person might contradict a previous sworn 
statement at the risk of perjury, but he 
could by no means dispute what he had 
solemnly sanctioned by seal. It is truly 
remarkable that the seal should be given 
more finality than the oath. And _al- 
though the doctrine of estoppel has grown 
wide and rests mainly upon the principles 
of good faith and common sense, it was 
originally confined in its operations to 
seale! instruments and derived its force 
from the superstitious deference paid to 
the seal.** 

(6) Having become so firmly rooted 
in the law, and besides possessing intrin- 
sic value as a mode of attestation or au- 
thentication, the seal has been treated 
with very distinguished consideration by 
the framers of the various Statutes of 
Limitations, both in England and the 
United States. Thus: the first general 
Statute of Limitations in England, that of 
Jac. 1, c. 16, imposes no limitations at all 
upon actions of covenant or debt on seal- 
ed instruments. Subsequent Statutes in 
America have allowed a longer period 
within which to bring an action on a con- 
tract under seal, than on one not under 
seal. Thus, in Maryland, twelve years is 
the period of limitations prescribed for 
sealed instruments, while three years is 
allowed for action on simple contracts. 

(7) Moreover at common law its sol- 
emnity enabled a specialty to bind the 
heirs when named.?* 

(8) And lastly, may be mentioned the 
favor shown obligations in the payment of 
a decedent's debts. The specialty debt was 
regarded as of a higher nature than debts 
by simple contracts, so had to be paid in 
preference to them. 

The seal having acquired so great im- 
portance, the inquiry, what is a seal? be- 
came necessarily significant and interest- 
ing. ‘lhe common law maxim was: “Sig- 
illum est cera impressa” and the defini- 

(14) 1 Greenleaf Evy. s. 22, 23, 211. 


(15) Chitty’s Blkstne. 465, note 36. 
(16) Chitty’s Blkstne., note 36. 








tion is ‘‘An impression on wax, wafer or 
other tenacious material.” A seal is also 
defined to be: “An impression made upon 
some yielding substance with the inten- 
tion of making the authentic mark of a 
person’s assent to the writing to which it 
is attached or annexed.” In Black’s Law 
Dictionary (2 Ed. 1910) ; “A seal is a par- 
ticular sign, made to attest in the most 
formal manner, the execution of an in- 
strument.”'* A sealed instrument is an 
instrument of writing to which the party 
to be bound has affixed, not only his name, 
but also his seal, or (in those jurisdictions 
where it is allowed) a scroll. It is only of 
late, comparatively, that the question arose 
whether an impression on the paper itself 
fulfills the idea of a seal. ‘lhe old author- 
ities held that it was not sufficient, but 
numerous later decisions in this country 
and England maintain that it is.‘%) An- 
other interesting question is: Does seal- 
ing include signing? Blackstone says: “This 
neglect of signing and resting only upon 
the authenticity of seals remained long 
among us, for it was held in our books 
that sealing alone was sufficient to authen- 
ticate a deed.” He goes on to say, the 
Statute of Frauds expressly directs the 
signing in grants of land and other species 
of deeds, “in which, therefore, signing 
seems to be now as necessary as sealing, 
though it hath been sometimes held that 
the one includes the other.”"’ The in- 
itials, “L. S.” frequently used in place of 
the word “Seal” mean locus sigilli, and 
denote the spot where the seal has been 
or is intended to be. At first where a 
IXing’s hand was necessary to the execu- 
tion of a charter, grant or treaty, he sim- 
ply smeared his right hand with ink and 
making its impression on the parchment 
said, “Witness my hand.” Later the an- 
cient seal, then usually set in a finger 
ring, was again brought into use and this 


(17) See Code Civ. Prac. Cal. s. 1930; Words 


und Phrases 6366 p. 
(18) IL Minor’s Inst., 729. 


(19) 2 Blkstne., 306, note 16. 
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was impressed instead of the hand, but 
oftener beside the hand and from this lat- 
ter we derived the phrase, “Witness my 
hand and seal.” Historically the position 
that sealing includes signing is impreg- 
nable, inasmuch’ as sealing was originally 
the substitute of signing. For a period of 
six hundred years all legal documents in 
England were authenticated by seal alone; 
but the later authorities are against such 
a conclusion.*° 

The history of seals and the history of 
the law of contracts are closely inter- 
woven. The history of the law of con- 
tract is almost entirely comprised in that 
of three forms of actions. These are debt, 
covenant and assumpsit. 
of debt two elements were originally nec- 


In every action 


essary; a justa causa debendi and a legal 
proof. These were within historical times 
two modes of proof, the carta or written 
acknowledgement, and the secta or train 
of witnesses. It is to this fact that we owe 
the distinction between specialty debts and 
debts on simple contracts. A written ac- 
knowledgment of a debt, or a written 
promise to pay it, was obviously the best 
evidence that could be obtained, and by a 
transition very natural to early law it 
passed from the position of good evidence 
to conclusive proof. ‘Thus was introduced 
into English law a formal contract, and it 
would seem that to this same application 
of estoppel early law is largely indebted 
for this class of contract. 

The law of specialties has transcended 
the ordinary limit of error incident to all 
human rules, and has been oppressive 
when it should be lenient and lenient when 
rigor was required. The abolition of the 
present law of specialties is a desideratum 
so great in the law that it deserves especial 
attention at this time. 

Sealed documents have a wholly tech- 
nical as well as ignoble origin. The out- 
come of ignorance, they were naturally 
subject to error and productive of various 


(20) 2 Bilkstne., 306. 





Sealing first began when 
king, prince and peasant were alike, illiter- 
ate: and some means of identifying their 
execution of documents had to be adopted 
and in the multifariousness of designs 
which could be impressed on wax was 
their salvation, so that a seal came to be 
regarded as essential to a deed, while 


inconveniences. 


signing was not.”? 

But great is precedent, and it has pre- 
vailed. So when ability to write became 
common, the courts dared not discard the 
seal, and being at a loss to ascribe sensi- 
ble existing reasons therefor, invented the 
fiction that the affixing of this attachment 
gives the document a certain solemnity 
and tends to excite caution in the illiterate. 
And since it must stand for something, 
they have attached to it the doctrine still 
followed, that the consideration for a 
sealed instrument, is conclusively _ pre- 
sumed. 


The chief argument in favor of the ex- 
isting distinction between contracts is 
founded on the assumption that the cere- 
mony of sealing a document of contract 
tends to induce caution and deliberation 
in the contracting party. Let us consider 
for a moment the truth of the assertion, 
as also its value if the fact were proved. 
We consider that sealing is a mere formal- 
ity as distinguished from a ceremony. It 
is as factitious and unconnected with the 
actual transaction as the stamp which is 
sometimes fixed for merely fiscal pur- 
poses. ‘The covenantor scarcely ever, in 
fact, seals the deed himself. This is done 
by the attorney; and we need hardly say 
that a party does not include sealing in his 
directions for drafting a deed. How then 
can that induce forethought and delibera- 
tion which is not present to the mind? 

Let us contrast with this almost unper- 
ceived rite the very different effects pro- 
duced upon the mind of the party by the 
act of signing his name. He knows the 
effect of doing this in a bill of exchange. 


(21) Shep. Touch 121. 
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It is more forcible in its suggestions, and 
less vague in its direct import than sealing 
and delivery, even though the latter was 
accompanied with a ceremonious formula, 
which however, is by no means indispen- 
sable. In short, it is the signature to a 
deed which constitutes the solemnity of 
the transaction, in point of fact, although 
it alone is inoperative at law. Anyone 
upon consulting his own experience will 
find. that if he ever felt an unusual de- 
gree of responsibility upon executing a 
deed, that feeling arose from two causes— 
the value of the interest affected by the in- 
strument, and the act of subscribing his 
name thereto. 

A deed is too cumbersome and tedious a 
form of instrument for the ordinary uses 
of commerce and if all contracts were re- 
quired by law to be sealed, we should con- 
sider such a restriction intolerable. We 
may thus readily infer that the use of 
specialties is wholly unsuited to the inter- 
est of trade. 

Seals should be abolished not only on 
account of their inherent inutility, but also 
for their interference with the adjustment 
of the law of contracts. Addison denom- 
inates the present mode of authentication 
by seals to be loose, senseless and unsatis- 
factory. Parson says: “The distinction be- 
tween sealed instruments and those with- 
out seals rests, now perhaps, more on the 
difficulty of destroying a rule established 
by long use and very extended operation.” 
Walker in his work on American law says: 
“It may be safely asserted that the total 
abolition of private seals would be an im- 
mense improvement without any admix- 
ture of evil; for they are not only of no 
conceivable use, but positively injurious 
irom the complexity which they occasion.” 
Chancellor Kent entertained similar views 
for we find him saying: ‘When scrolls 
Were instituted for seals their character 
Was destroyed and they were virtually 


abolished and with them the definition of 
4 


¢ 


deed or a specialty, and all distinctions 
between writings, sealed and not sealed.” 





In California, a learned Judge is heard 
to say: “The distinction between sealed 
and unsealed instruments is merely arbi- 
trary and unsupported by reason.’’*? In 
Georgia, Judge Lumpkin, in a leading 
case, delivering the Court’s opinion, said: 
“A scroll is just as good as an impression 
on wax, wafer or parchment, by metal en- 
graved with the arms of a prince, poten- 
tate or private person. Both are now ut- 
terly worthless and the only wonder is 
that all technical distinctions growing out 
of the use of seals are not at once univer- 
sally abolished. The only reason ever 
urged at this day, why a seal should give 
greater evidence and dignity to a writing 
is that it evidences greater deliberation, 
and therefore should import greater sol- 
emnity to instruments. Practically, we 
know the art of printing has done away 
with this argument. For not only are all 
official and most individual deeds, with the 
seals appended, printed previously and fill- 
ed up at the time of their execution, but 
even merchants and business men are 
adopting the same practice, as it respects 
their notes. Now the reverse is true, the 
signature is everything, the seal nothing. 
So long as seals distinguished identity, 
there was propriety in preserving them. 
Let the judicial and legislative ax be laid 
at the root of the tree; cut it down; why 
cumbereth it any longer, Courts and con- 
tracts.” 


The remedy which alone is complete 
and efficacious is the abolition of the dis- 
tinctive prerogatives of contracts under 
seal. Contracts should be classified as 
written or unwritten, and not sealed or 
parol. Such a classification of contracts 
would not admit of a confusion of bound- 
aries. Every creditor will know whether 
he can produce written evidence of a debt 
due him or not. In the present state of 
the law, equal certainty cannot be ob- 
tained by a contract under seal. It may 
amount to a liability by specialty, or it 


(22) 13 Cal. 36. 
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may not. Much technical sagacity is re- As noted above eighteen States have en- 


quired to determine whether the debt is a 
specialty or not; but whether written evi- 
dence of a document be forthcoming or 
not is a matter that cannot admit of much 
doubt. Written then, 
all the advantages supposed to be inherent 


documents afford 
in sealed ones, and in addition are not lia- 
ble to the ambiguities at present attach- 
ing to the latter. My proposition, then, is 
twofold: the abolition of specialty con- 
tracts, and the substitution in their stead 
of written ones as distinguished from 
those unwritten, 

Let us, now see what our sister states 
have done to abolish the arbitrary distinc- 
tions between sealed and unsealed instru- 
ments. 

California in its 
vided that: 


Code of 1872,** pro- 

“All distinctions between sealed and un- 
sealed instruments are abolished.” 

This section of the California Code was 
adopted and enacted at the times of the 
original adoption of its Codes, and the 
sections of the Code adopted at that time 
(1872) were proposed by a commission of 
Field, United 
States Supreme Court Justice, was Pres- 
ident.** 


which Mr. Stephen J. late 


To my mind, after having read 
the code provisions of the various states, 
that of California excels them all for sim- 
plicity, directness of purpose and admits 


of less uncertainty in its interpretation.*® 


(23) See. 

(24) The referred to is commented 
upon in the following cases. 55 Cal. 566; 67 Cal 
448; 100 Cal. 622; 118 Cal. 656: 129 Cal. 389. 

(25) As early as 
Territory of Dakota, private 
ished. In the Revised Codes of 
Dakota, Section 5338, the 
follows: “All distinetions 
unsealed instruments are 
exactly the same provision as that enacted in 
California in 1872. As far back as 1859, Indiana 
abolished private seals by the following statute: 
“Hereafter the affixing of a private seal or ink 
scroll shall not be necessary to give validity to 
any lands or of any interest 
therein executed by a natural person, nor shall 
it be necessary for the officer taking the ac- 
knowledgement of the same to use an ink scroll 
or seal unless he be an officer required by law 
to keep an official seal.” Private were 


1629 Civil Code. 


section 


i877 in what was then the 
were abol- 
1905 of North 


provision appeurs as 


seals 


between sealed and 
abolished.” This is 


conveyance of 


seals 





tirely, or with slight exceptions, abolished 
the distinction sealed and = yn- 
New York, Ver- 
mont and Wisconsin the words ‘Seal’ or 
hi en 


between 
sealed instruments, In 


letters opposite the signature shal! 


Missouri by a 
1893; 


abolished in 
February 21, 
as follows: 


statute enacted, 
Sec. 2388, Missouri Statutes 
“The use of private seals in writ- 
ten contracts, conveyances of real estate, and al] 
other instruments of heretofore re- 
quired by law to be sealed the seals of 
corporations) is hereby abolished, but the addi- 
tion of a such instrument, 
shall not in any manner affect its force, valid- 
way 


writing 
(except 
private seal to any 
ity or character or in any change the con- 
struction thereof.” In Ohio, 
abolished March 29, 


5S, Section 4; Rev. 


private seals were 
Bill, Number 
3ifi-e., 4; [Him 


1S93; House 


Stat., sec 


affixing of what has been known as a private 
seal to any instrument whatsoever shall not 
give such an instrument any additional foree or 


effect or in change the construction 
thereof.” The compiled laws of Michigan, 1897, 
10417, 
arising upon 
judgments, when an 
debt may be maintained, an a: 
and maintained, in the 


any way 


Sec. provide as follows “In all cases 


contracts under seal, or upon 
action of covenant or of 
tion of assumpsit 
Same 


contracts with- 


may be brought 
manner. in all respects, as upon 
deed of conveyance or 


signed by any Party, 


out seal, and no bond, 
other contract in writing. 
his agent or attorney, shall be deemed invalid 
for want of a affixed thereto by 
party.” Sections 3399, compiled 
Utah, 1907, 
“Hereafter it shall not be 
instrument in writing 


seal or scroll 


such 1976 and 


Laws of abolish seals in this lan- 


guuge: necessary to 
use private seals on any 
in this state.” This Was enacted by 
the territorial legislation of 1890. Laws of 
90.) The State of Washing- 
8751, 


provision 
(See 
Territory, 
ton in Remington «& 
has this enactment: 


1890, p. 
Ballinger’s Code, Sec. 
“The use of private seals 

bonds and 


upon all deeds, mortgages, leases 
other instruments and contracts in writing 1s 
hereby abolished, and the addition of a private 


seal to any such instrument or contract in writ- 
affect its validity 
or legality in any respect.” This law was pass- 
ed in the territorial days of 1871, and is the law 
in Washington Dakota declared 


ing hereafter made shall not 


to-day. South 
3549) that it has always been 
State that the distinction be- 
unsealed instrument is abol- 
limitation of actions 


(Comp. Laws, Sec. 
that 
and 


the Inw of 


tween sealed 


ished, except in regard to 


in which respect an action upon sealed instru- 
ments may be prosecuted any t@me within twen- 

thereafter. The Minnesota law says: 
“The use of private seals on ‘ 
is hereby abolished, and the addition of a pri- 
vate seal to an instrument of writing shall not 
affect its Minn. 


Laws 1899, p. 88, c. 86. 99, 





ty vears 





written contre 


respect.” 


Carolina, in 18 


character in 


South 


any 
enacted a law now to be found in Sec. 2367, 
Code of Laws, 1902, Vol. 1, which reads: “When- 
ever !t shall appear from the attestation clause 
or from the other parts of any instrument in 
writing that it was the intention of the parly 
Or parties thereto that said instrument should 
be a instrument then instrument 


sealed said 
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have the same effect as a seal. In Mary- 
land and about a dozen or more Southern 
and Western States a scroll or device used 
as a seal is equally as effective as a seal it- 
and unsealed instruments, where they have 
self. In Alabama, Michigan, South Caro- 
lina, and still other states. laws have been 
passed which take from the seal so many 
of its former privileges, as to almost abol- 
ish its use. In the District of Columbia 
we find the Court sayving:, “The decided 
tendency of modern decisions is to min- 
imize the old distinction between sealed 


shall be construed to be, and shall have the ef- 
fect of a sealed instrument although no seal 
be actually attached thereto.”” Arkansas abol- 
ished seals in 1874, by a provision adopted in the 
Constitution of the State in that year. (Sec. 1, 
Schedule), which reads: “Private seals are 
hereby abolished, and hereafter no distinction 
shall exist between sealed and unsealed instru- 
ments between individuals.” “Its effect was to 
reduce all sealed instruments executed after the 
adoption by the Constitution to the grade of 
simple contracts.” Dyer v. Gill, 32 Ark. 410. 
By statute in Iowa the distinction between seal- 
ed and unsealed instruments is abolished: “The 
usé of private seals in written contracts, ex- 
cept those of corporations, is abolished; and the 
addition of a private seal to an instrument in 
Writing shall not affect its character in any re- 
spect, but In the execution of. instruments con- 
veying, incumbering or effecting real estate. a 
corporation shall attach its corporate’ seal’; 
lowa Code 1897: See 3068; 27 Iowa 251. In 
Kansas seals were abolished by Compiled Laws 
of 1879, Ch. 21, 8. 6: “The use of private seals 
in written contracts (except the seals of cor- 
porations) is abolished, and the addition of a 
private seal to an instrument of writing shall 
not affect its character in any respect; Sec. 1643, 
Kansas Code 1909; Bradley v. Rogers, 33 Kans. 
120. Ky section 993, Code 1880, seals were abol- 
ished in Mississippi: “The use of private seals 
is dispensed with, except as to corporations; and 
all distinctions between sealed and unsealed in- 
struments, made by priyate persens, either as to 
the rights conferred by them or remedies on 


them is abolished.” Mississippi Code. 1906; Sec. 
4631. Gibbs. v. MeGuire, 70 Miss. 646. Tennes- 
See has a Statute. which provides: ‘“‘The use of 
Seals in written contracts, except the seals of 
corporations, is abolished.” Garrett v. Belmont 
Land Co., 94 Tenn. 459. Montana's Revised 


Codes (Sec. 7937) contains this clause: “There 
must be no difference hereafter. in this State, 
between sealed and unsealed writings. A writ- 
ing under seal may therefore be changed. or 
altogether discharged by a writing not under 
seal.’ On December 20th. 1892, (Kentucky Stat- 
utes, 190%, Sec. 1787), the Legislature in Ken- 
tucky enacted this law: “A seal or scroll shall 
in no case be necessary to give effect to a deed 
or other writing. All unsealed writings shall 
Stand upon the same footing with seagled writ- 
ings, having the same force and effect, and upon 
which the same actions may be founded. But 





not been entirely abrogated by legisla- 
tion.** 

“The general rule, however, while well 
settled, is highly technical in its nature, 
being founded upon the common law 
theories of the effect of the seal, and like 
other rules based purely upon theories, has 
encountered a strong tendency in recent 
cases to make the mere presence of a seal 
subordinate to the evident intention of the 
parties.” 

In Pomeroy’s Eq. Juris?’ that learned 
writer says: “Equity, disregarding form 
and looking at the reality always requires 
an actual consideration and permits the 
want of it to be shown, notwithstanding 
the seal, and applies this doctrine to cove- 
nants, settlements and executory agree- 
ments of every description.** 

Maryland was one of the few, and also 
one of the first States, that allowed the de- 
fense of fraud to a specialty obligor with- 
out the aid of a Statute 7’ and was also 
a pioneer in deciding, in the famous case 
of Trasher v. Everhart,*” that a scroll or 
scrawl was sufficient to replace a_ seal. 
Shall it be last to follow the steps of prog- 
ress in abolishing the distinction between 
sealed and unsealed instruments? My 


this section shall not apply to, nor shal] it alter 
any law requiring the state or county seal, or 
the seal of a court, corporation or notary to any 
writing.” Texas, on April 28th, 1873, (Art. 4862, 
Tex. Rev. Stat. 1895) gave its sanction to this 
law: “No private seal or scroll shall be neces- 
sary to the validity of any contract, bond or 
conveyance, whether respecting real or personal 
property, or any other instrument of writing 
whether official, judicial or private, except such 
as are made by corporations, nor shall the ad- 
dition or omission of a seal or scroll in any 
way affect the force and effect of the same.” 
Seals were abolished in Nebraska by this act: 
“The use of private seals upon all deeds, mort- 
gages, leases, bonds and other instruments and 
contracts in writing is hereby abolished, and the 
addition of a private seal to any such instru- 
ment or contract in writing hereafter made 
shall not affect its equity or legality in any re- 
spect. Sec. 5865, Comp. Stat. of Nebraska, 1909. 

(26) Rockwell v. Capitol Traction Co., 25 
App., D. C. 98. 

(27) 3 Ed., Sec. 383. 

(28) Citing Selby v. Case (87 Md. 459) as the 
best case in the United States to support this 
proposition, 

(29) Bank v. Ridgely, 1 H. & G. 324. 

(30) 3G. & J. 234 (1831). 
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own state shall make no mistake in fol- 
lowing the example of our sister states by 
allowing seals to fall into innocuous desue- 
tude, and with Mississippi inscribe to its 
memory this facetious epitaph: ‘Beneath 
this lies all that remains of Locus Sigilli, 
a character of ancient date, whose mission 
it was to give peculiar solemnity to docu- 
ments, emigrating to this State in its earli- 
est days, he served his day and generation 
to a good old age, and was gathered to his 
fathers, generally mourned by the mem- 
His last re- 
quest was that this epitaph should be un- 


bers of the legal profession. 


der seal.”’ 
SAUL PRAEGER. 
Cumberland, \{d. 








BROKER—COMMISSIONS. 
GOLDSBERRY et al. v. EADES et al. 
Kansas City Court of Appeals, Missouri, Jan. 
22, 1912. 


’ 


142 S. W. 1080. 

If a broker procured a purchaser able and 
Wiliing to purchase as agreed, the fact that the 
purchaser’s contract with the owner was not 
enforceable under the statute of frauds would 
not prevent recovery of commissions, 

JOHNSON, J.: Plaintiffs, who are real estate 
agents in Columbia, brought this suit to re- 
cover a commission of $518 they allege they 
earned under a contract of employment with 
defendants. They prevailed in the trial court, 
where the cause was tried before a jury, and 
defendants appealed. 

The conceded facts of the case are as fol- 
lows: Defendants owned a farm of 270 acres 
in Boone county and employed plaintiffs to 
find them a purchaser, agreeing to pay the 
usual commission for such services. Plaintiffs 
found a purchaser, introduced him to defen- 
dants, and a sale of the farm was agreed upon 
at the price of $20,900. Plaintiffs, defendants, 
and the purchaser were present at the sale, 
which occurred March 2, 1910, and, as an induce- 
ment to effect the sale, plaintiffs agreed to re- 
duce their commission to $318, which defen- 
dants agreed to pay when they received pay- 
ment of the purchase price of the farm which 
was to be paid the following October. A writ- 





ten contract of sale was drawn by plaintiffs 
and signed by both principals. The purchaser 
then gave defendants a check for $1,000 earn- 
est money, and afterward defendants cashed 
the check and retained its proceeds. The pur- 
chaser did not pay the remainder of the pur- 
chase price in October and declined to con- 
summate the sale on the ground that he was 
unable to procure the necessary funds. 

The only material controvery in the record 
concerning issues of fact relates to the sub- 
ject of the pecuniary worth of the purchaser. 
The evidence of plaintiffs tends to show that 
he owned real and personal property in Boone 
county of the value of from $17,000 to $20,000 
in excess of his liabilities. The evidence of de- 
fendants places his net worth at a lower figure, 
but shows beyond question that he was sol- 
vent and able to respond in damages if he fail- 
ed to perform his part of the contract of sale. 

With the case in this posture, the learned 
trial judge would have been justified in per- 
emptorily directing a verdict for plaintiffs, 
since all of the facts elemental to their plead- 
ed cause were conceded and there was no is- 
sue to submit to the jury. 

(1) Defendants argue that the written con- 
tract of sale is nonenforceable under the stat- 
ute of frauds; but whether or not this is so is 
immaterial to plaintiffs’ right to recover. They 
were employed to find a purchaser who was 
ready, able, and wiling to buy the farm on de- 
fendants’ terms, and the question of the ability 
of such purchaser is to be tested, not by his 
ability to procure the money to pay for the 
farm, but by his ability to respond in damages 
should he enter into a contract of sale and fail 
to perform it. Hayden v. Grillo, 35 Mo. App. 
647; Gelatt v. Ridge, 117 Mo. 553, 23 S. W. 882, 
38 Am. St. Rep. 683; Love v. Owens, 31 Mo. 
App. 510; Chipley v. Leathe, 60 Mo. Appeal 
loc. cit. 19. 

(2) Plaintiffs’ contract with defendants 
did not require them to procure a valid writ- 
ten contract signed by- the purchaser, and they 
fully performed their services and earned their 
commission when they procured and introduc- 
ed to defendants a purchaser ready, willing, 
and able to buy the farm on the proposed 
terms, 

The judgment is clearly for the right party, 
and is affirmed. All concur. 


Note.—Commissions of Broker Payable Upon 
Valid Contract to Purchase —The ruling made by 
the principal case is sustained by a number of 
cases, many of which are cited in Love v. Owens, 
supra, as follows: Love v. Miller, 53 Ind. 204; 
Rice v. Mayo, 107 Mass. 550; Veazie v. Parker, 
72 Me. 443: Goss v. Stevens. 39 Minn. 472; 
Coleman vy. Meade, 13 Bush (Ky.), 558; Keyes 
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y. Johnston, 68 Pa. St. 42; Duclose v. Kissick, 
102 N. Y. 678; Gonzales v. Brood, 57 Cal. 224; 
McCrary v. Green, 38 Mich. 184, so far, at least, 
as it decides that the entering into a valid en- 
forceable contract entitles the agent to recover, 
and so are many cases since then, and this is the 
weight of authority. 

In Mattes v. Engel, 15 S. D. 330, 89 N. W. 
630, it is said: “Consonant with the prevailing 
doctrine it is settled in this state, that, when an 
agent employed to negotiate a sale of real estate 
has procured a purchaser who enters into a 
valid contract of sale with the owner, he is en- 
titled to his commission, in the absence of an 
“express agreement to the contrary, although the 
purchase, through no fault of the agent, is never 
consummated. The rule is applicable even though 
the contract for a sale entered into or ratified 
by the owner of the property is not specifically 
enforceable.” 

In Baird v. Gleckley, 11 S. D. 233, 76 N. W. 
931, a case cited in the Mattes case, the court 
instructed that there was an uninforceable con- 
tract for sale there and plaintiff could not re- 
covet, or, at least, the instruction was susceptible 
of such interpretation. There was a conflict in 
stimony whether defendant was to pay com- 
mission upon procuring a purchaser able, ready 
and willing or upon consummation of a sale. The 
court said, after speaking of plaintiff's conten- 
tion. that: “The case would be essentially differ- 
ent had Brown been employed to make a sale, 
and failed to secure an ‘enforceable contract. 
Defendant was present, acting for himself, and 
entirely satisfied with the situation.” 

The next three cases carry the thought the 
contract should be valid and enforcible. 

In Ward v. Cobb, 148 Mass. 518, 20 N. E. 174, 
12 Am. St. Rep. 587, the opinion does not spe- 
cifically rule that the agent must, in order to 
recover, procure a binding contract of sale, yet 

devotes space to showing that the contract 
was procured was sufficient. Thus it says: 
he contract was not in the form required 
to pass the legal title to the real estate, but it 
gave him {purchaser) an equitable right, and it 
bound her (seller) to make a conveyance, and 
him to take it and pay for it. Specific perform- 
ance would have been decreed by a court of 
y upon application by either of the parties.” 
Gilchrist vy. Clarke, 86 Tenn. 583, there was 
a contract to sell upon a certain commission. 
The brokers found a party who agreed to pay a 
less price which the owner agreed to take and 
told tl The broker 











he broker to close the trade. 
ed proposed purchaser an abstract of title 
objection was made. Attorneys for each con- 
ferred and seller, hearing nothing more of the 
matter, sold the property to another and the 
Oroker sued for his commission. It was said: 
“Th le plaintiffs having failed or neglected to bind 
the purchaser by a contract which the defendant 
could enforce under the statute of frauds, they 
t not entitled to compensation as brokers, for 
ie parol contract made by them, where the pro- 
po posed purchaser refused to accept a good title, 

lich the defendant was ready, willing and able 
to make. This case it is seen was one where 
the broker agreed to sell. 

Parker v. Walker, id. 566, a decision ren- 
dered by the same court on the same day as 
Gilchrist v. Clarke, supra, the broker “agreed 















to procure a purchaser,” and it was held by a 
majority that the broker's contract had been 
complied with so as to entitle him to commission, 
where he found a purchaser who entered into 
a valid and enforcible contract to buy, though he 
declined to complete the sale for insufficient rea- 
sons. A dissenting opinion was filed, which took 
the ground that; “Such a holding is contrary to 
equity and good conscience—is contrary to the 
manifest intention and terms of the contract and 
virtually makes a contract for the parties which 
it is manifest the owner never would have made 
in this case. Under such a rule the broker 
gathers figs, while the owner is made to gather 
thistles from the same tree.” Further it was 
said that refusal by the owner to sue is not an 
abandonment of his contract, but that: “He has 
merely concluded not to incur voluntarily the 
expense and trouble of a suit, never having 
agreed or promised, directly or indirectly, to 
bring such suit.” And: “The result would be 
calamitous in the extreme, if an owner with a 
good title must litigate with every party whom 
a broker can introduce as a purchaser, where 
the latter interposes some captious or frivolous 
objection to the title.” This view appears to find 
support in the cases that here follow. 

In De Santos y. Taney, 13 La. Ann. 151, there 
Was a proposition to buy and its acceptance in 
writing, but the sale fell through. The court 
said it was settled in Louisiana that: “The right 
of a broker to a commission upon a sale de- 
pends entirely upon the completion of the sale.” 
“No brokerage is due until the sale is complete 
and executed, that is to say, until the ccnsidera- 
tion of the sale has passed to the vendor.” One 
judge dissented from this view though concurring 
in the result. 

In Kimberly v. Henderson, 29 Md. 512, there 
was a written agreement entered into by the par- 
ties for the sale and purchase “with a stipulation 
that in case either party should fail: to comply 
with the contract,” he should forfeit $1,000. The 
vendee being disappointed in realizing money 
gave his note for the forfeit money and received 
a receipt therefor. Alvey, Judge, holding the 
broker not entitled to recover commission, said: 
“The undertaking to procure a purchaser re- 
quires of the party so undertaking not simply 
to name.or introduce a person who may be will- 
ing to make any sort of contract in reference to 
the property, but to produce a party capable, and 
who ultimately becomes the purchaser.” 

In Hyams v. Miller, 71 Ga. 608, the court said: 
“The rule is, as we understand it, where the com- 
pensation is to be paid by way of commission, 
the whole service or duty must be performed 
before anv right to commissions arises, unless 
the act of the principal has prevented the per- 
formance of it.” 

The court then quotes from McGavock v. 
Woodliff. 20 How. 227, as follows: “The broker 
must complete the sale; that is, he must find a 
purchaser in a situation and ready and willing 
to complete the purchase. on the terms agreed 
on, before he is entitled to his commissions. 
Then he will be entitled to them, though the 
vendor refuse to go on and perfect the sale.” 

There is much to be said in favor of this view. 
Indeed, it is in contracts for the sale of real 
estate merely an usual part of negotiation that 
the transfer of title shall await its examination 
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and no time for performance is expected until together the diligence of the author has sue. 
that is done. Readiness and willingness ought, | ceeded in producing a practical book. 
therefore, to be predicated as of a future day, Locally the book is especially desirable and 


with the binding character of the agreement to 
prevent willingness from departing. To require 
seller to take on a new burden, that is, to sue 
for refusal by purchaser, is something he should 
assent to, if it shall happen when the time comes 
for performance. Entering into a_ preliminary 
agreement is a tentative matter, with a locus 
poenitentiae for both parties, the use otf which 
by either may subject him to an action for dam- 
ages or a suit for specific performance. But, 
literally there is merely the expression of an in- 
tention to be ready and willing when the date for 
performance shall arrive. C 
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Great industry and care appear to have been 
exercised by the author in this work, and the 
reasoning of the court so frequently appear- 
ing in its pages ought to give to the work 
something more than a local value. 

The two volumes are of normal size, together 
containing more than 1,500 pages, bound in 
law buckram and published by The Harrison 


Company, Atlanta, 1912. 


EXAMINATION OF MISSOURI 
TITLES. 


SILVERS’ 


This book is in one volume? by Mr. E. B. Sil- 
vers of the Kansas City Bar, and its purpose is 
stated to be: “To place before the maker or 
examiner of abstracts (of title) the information 
he wants, as to what an abstract of any trans- 
mission of title, at any time, should show, and 
to relieve him of the difficulty of a long and 
diligent search.” 

Of course, a search may not be less long and 
should not be less diligent as to the record of 


the title to a 
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The volume is attractively gotten up, with a 
very usable index, is bound in law buckram 
and issues from Pipes-Reed Book Company, 
Kansas City, Mo., 1911. 


HUMOR OF THE LAW. 





The anxiety of lawyers to state as many 
grounds as possible to support their pleadings 
often leads them to the ridiculous extreme of 
the lawyer, who according to Justice of the 
Peace Gourley, filed an attachment against a 
farmer alleging all the eleven statutory 
grounds including the ground that defendant 
Was a foreign corporation. On motion to dis- 
solve the attachment, defendant offered to show 
that he was not a foreign corporation, but the 
justice issued the attachment and justice was 
thereby vindicated. 

“Speaking of liars, we have the champion of 


the world down in’ Mississippi,” said Private 
John Allen, former representative from Mis- 
sissippi, to “Fiddling Bob” Taylor, Senator from 
Tennessee. 

“An old darky, on trial fo stealing chick- 
ens, had denied his guilt and a deacon of his 
¢hurch was called to testify to his reputation 
for truth. 

“‘Now, Deacon,’ said the prosecutor, ‘What 
is this man’s reputation for truth and veracity 
in the neighborhood in which he lives? 


thoughful. 


“The old man looked 
“‘You know what I mean,’ continued the 
lawyer. ‘Does he tell the truth? Do his neigh- 


bors believe what he says?’ 


“‘That niggah tell the truth? Does anybody 
believe him? Why, Mistah Lawyah, when that 
niggah wants to call his hawegs at feedin’ time 


he has to git somebody else to holler for him’ 


Ping-Cheu, the 
dis- 


Hsu 


San 


Death 
consul at 


New Cause of 
popular Chinese 
cussed at a recent dinner his country’s customs, 
“There girl, “that 


Francisco, 


is one custom,” said a young 


I can't understand—and that is the Chinese cus- 
tom of committing suicide by eating gold leaf. 
I can’t understand how gold leaf can kill.” 
“The partaker, no doubt,” smiled the consul, 
“succumbs from a consciousness of inward 
gilt.’—Los Angeles Times. ; 

The professor of law was quizzing his class. 
Singling out a somnolent student in the rear 
of the room, he addressed a question to him. 
Confused, the student rose, and bent his ear t 


catch the stage whispers of his friends seated 


about him. 
answer, 


“Well, you ought to be able to 
snapped the professor, “with all the aid you 
are receiving back there.” 

“Professor,” came the quick reply, “I could, 


but there’s a difference of opinion back here. 
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Action— Equitable Relief.—If the com- 
plaint alleges sufficient facts to entitle plain- 
tiff to equitable relief, it will be awarded, not- 
withstanding the form of the allegations.—Reid 


King, N. C., 73 S. E. 168. 


Where a 
nify sureties on a recognizance is several, each 


,——Parties promise to indem- 


surety must sue alone thereon, and a recovery 
by one does not bar an action by the other. 
Cleveland vy. Peirce, Mass., 96 N. E. 1059. 


Adverse Possession— Presumption.—Grant 








to person whose title has not been challenged 
through a at lapse of time held presumed, 
hot only against intruder, but also against one 
claiming inder color of title.—Dougherty v. 
Welshans, Pa., 81 Atl. 997. 

4. Timber Cutting.—Where land in con- 


troversy was fit only for timber, evidence of 
the continued cutting of timber therefrom by 
plaintiff and his tenants held to require submis- 
sion of the question of adverse possession.— 
Coxe vy. Carpenter, N. C., 78 S. E. 118. 


Assault and Battery—Opprobrious Words. 


Ovproebriot ves, which may be given in 
evidence as tifiention for an assanlit, are those 
ised at the time of the assault.—Haygood y. 
State, Ga., 73 S. E. 81. 


i. ASsignimnents for Benefit of Creditors— 
Assignee’s Title \n assienee for the benefit 
*f creditors held to succeed only to the rights 
of the debtor subject to all equities against 
him—Commercial & Farmers’ Bank vy. Scot- 
land Neck Bank, N. C., 73 S. E. 157. 

7% Bankruptey—Local Law.—Whether @ con- 
tract under which goods were delivered to a 
bankrupt was one of conditional or absolute 
Sale is a «question to he determined bv the 
local law as established by decisions of the 








highest court of the state.—Mishawaka Woolen 
Mfg. Co. v. Westveer, C. C. A., 191 Fed. 465. 


Ss. Banks and Banking—False Iintries.—The 
president of a national bank is not chargeable 
with the offense of making false entries in its 
books, because he concealed from the book- 
keeper facts necessary to enable the latter to 
make accurate entries, by reason of which 
fact he made false entries.—United States v. 
McClarty, D. C., 191 Fed. 523. 





». Bills and Notes—Bona Fide Purchaser.— 
Persons dealing in commercial paper are bound 
to use reasonable diligence when it is offered 
for sale under’ suspicious circumstances.— 
State Bank of Greentown vy. Lawrence, Ind., 96 
N. E. 947. 


10.--—Consideration..—Note given by son to 
mother for money paid by her for his college 
expenses without promise or expectation of re- 
payment held without consideration and vwnen- 
forceable.—Gooch v. Gooch, W. Va., 73 S. E. 56. 
ll. Carriers of Goods—Perishable Property. 
In an action for damages to perishable goods, 
« carrier held bound to show that its negli- 
gence did not contribute to bring about or 





hasten the deterioration.—Trowbridge Vv. 
Charleston & W. C. Ry. Co., S. C., 73 S. E. 78. 
12. -Retention of Title—Where seller, on 


delivery of goods to carrier, takes bill of lad- 
ing to his own order and attaches a draft for 
the price, he retains title till the draft is paid 
or secured.—Southern Ry. Co. v. Strozier & Wa- 
73 S. E. 42. 

13.——Title.—Where goods on memorandum 
to plaintiff were lost by a carrier, whereupon 
the manufacturer billed them to plaintiff, such 
act transferred the title as against the carrier. 

Easter v. New York & Boston Despatch Ex- 
press Co., N. Y., 182 N. Y. Supp. 402. 


ters, Ga., 


14. Carriers of Passengers Ejection. — A 
passenger, after paying fare, may by his mis- 
conduct justify the rescission of the contract of 
carriage and his ejection.—Indianapolis Trac- 
tion & Terminal Co, vy. Lockman, Ind., 96 N. E. 
970. 


15. Negligence.—A carrier held guilty of 
actionable negligence in permitting a crush of 
passengers to so encompass one of them as to 
push her from the platform into a pit, causing 
ihe injuries complained of.—Kelley v. 
Klevated Ry., Mass., 96 N. E. 1031. 


Boston 
16,.— Resisting Ejection.—Where the ser- 
vants of a carrier. without authority, expel a 
passenger in an improper manner, or at an im- 
proper place, the passenger may resist as far 
aus is necessary to maintain his right.—Indian- 
apolis Traction & Terminal Co. v. 
Ind., 96 N. E. 970. 


Lockman, 


17. Charities—Scope.—A charity held not 
confined to mere almsgiving or relief of dis- 
tress, but to include the improvement and pro- 
motion of happiness.—Little y. City of New- 
buryport, Mass., 96 N. E. 1032. 


1S. Chattel Mortgages—Fraud,—A chattel 
mortgage on a stock of goods permitting the 
mortgagor to remain in possessions sel] the 
property, and use part of the proceeds to pay 
expenses, and replenish the stock, is not fraud- 
ulent as to other creditors, unless made with 
the intent to defraud them.—Van Winkle v. 
Mitchum, Wash., 119 Pac. 748, 





ape abe eae ae eee 


2 ete Pe RINT pee) Cae We One 





SRE IE TERNS et SN CS 


pukdtieadlagnsrcbasie chins anatase cake 








Ae Ne 














184 


CENTRAL LAW JOURNAL. 





No. 10 














1%. Compromise and Settlement—Receipt as 
Evidence.—A receipt, given by an injured em- 
ploye to his employer, is only prima facie evi- 
dence of a settlement, and may be shown to 
have been not so intended.—Patton v. W. M. 
Ritter Lumber Co., N. C., 73 S. E. 167. 


20. Conspiracy—Overt Act.—To constitute 
the offense of conspiracy, one of the conspira- 
tors must himself have done the overt act 
charged, or caused it to be done.—United States 
v. McClarty, D. C., 191 Fed. 518. 


21. Constitutional Law—Railroads.—Legisla- 
tion requiring railroad corporations to furnish 
reasonable and adequate facilities for the trans- 
portation of freight and passengers is not vio- 
lative of Const. Amend. U. S. 14.—Southern Pac. 
Co. v. Railroad Commission of Oregon, Ore., 119 


97 


Pac. 727. 


22. Contracts—Moral Obligation—aA merely 
moral obligation, though not illegal, is not a 
consideration for a promise, to make _ that 
promise enforceable.—Gooch v. Gooch, W. Va., 
i3 S. E. 56. 

23.——Pleading.—If the’ contract sued on con- 


exception qualifying defendant's lia- 
bility or wholly relieving him from liability, 
the exception must be negatived in the de- 
claration; otherwise if the relief from liability 
is not total.—Fike v. Stratton, Ala., 56 So. 929. 


tains an 


24..—Privity.—An action on a contract to 
pay a sum of money to plaintiff's assignor will 
not lie if such assignor was a Stranger to the 
contract.—Central Mortgage Co. v. Partello, N. 
Y., 132 N. Y. Supp. 432. 

25.———-Third Ferson.—A contract being enter- 
ed into for the primary benefit of third per- 
sons, not parties thereto, held, they may sue 
thereon in their own names.—Snider v. Greer 
Wilkinson Lumber Co., Ind., 96 N. E. 960. 

25. Copyrights—Catalogue.—The copyright- 
ing by a manufacturer of a catalogue contain- 
unpatented articles can- 
not deprive another manufacturer of identical 
articles of the right to illustrate them in his 
catalogue, provided his pictures are not copied 
copyrighted catalogue.—National 
Standard Mail Order Co., 


ing illustrations of 


from the 
Cloak & Suit Co. v. 
191 Fed. 528. 
27. Corperations—Minority Stockholder.—A 
minority stockholder of a corporation may sue 
to enforce a claim of the corporation against 
one who is in control of the board of directors. 
Doran, Cal., 119 Pac. 656. 


—Gosewisch vy. 

28. Courts—Priority of Suit.—In personal 
actions priority of suit as between a federal 
and state court is determined by the time that 
the parties are served with and not 
by the date of the filing of the two actions.— 
Benoist v. Smith, C. C., 191 Fed. 514. 


process, 


29. Criminal Law—Election.—Where, on a 
trial for statutory rape, the state proved three 
distinct offenses at different times and places, 
the state, at the request of accused, must elect 
on which act it will rely for a conviction.— 
Workman, Wash., 119 Pac, 751. 

30. Damages—Burden of Proof.—One claim- 
ing damages held required to prove the cause 


State v. 








and their amount with certainty.—Clement v. 
Louisiana Irrigation & Mill Co., La., 56 So. 902. 

31.——Punitive Damages.—Common-law doc- 
trine authorizing an award of punitive damages | 


in the jury’s discretion does not obtain in Con- 
necticut.—Hassett v. Carroll, Conn., 81 Atl. 1013, 


32. Death—Contributory Negligence.—Par- 
ents of a six-year-old boy were not guilty of 
contributory negligence in permitting him to 
play in the yard so as to preclude a recovery 
for his death, by coming in contact with a live 
electric wire attached to one of defendant's 
poles just outside the yard.—Ferrell v. Dixie 
Cotton Mills, N. C., 73 S. E. 142. 
3. Dedication—Filing of Plat.—Designa- 
tion of park in map filed in county clerk’s of- 
fice and sale of lots with reference thereto 
held a dedication of the park as to the pur- 
chasers of the lots.—White v. Moore, N. Y., 132 
N. Y. Supp. 441. 


” 


34. Divoree—Custody of Child.—A judgment 
of a court of a sister state, awarding the cus- 
tody of a child to the wife obtaining a divorce 
subject to specified rights of the husband, held 
not entitled to full faith and credit, and the 
court of North Carolina, on the child becoming 
a citizen of the state, has power to determine 
the custody of the child.—Ex parte Alderman, 
N.C. 73 & BH F236. 

35. Dower—Purchase Money.—The lien of 
one who advanced money to pay the purchase 
price of the land held vrior to the dower right 
of the purchaser’s wife.—Bell v. Bell., Ala, 56 


So. 926. 








36. Eminent Domain—Agencies.—The Legis- 
ture may select the agencies through which it 
will exercise the right of eminent domain, in- 
cluding foreign corporations.—Pittsburg Hydro- 
Electric Co. v. Liston, W. Va., 73 S. E. 86. 
37. Equity—Causes of <Action.—A cause of 
action for unfair competition and one for in- 
fringement of trade-mark may properly be 
joined.—G. Heileman Brewing Co. v. Indepen- 
dent Brewing Co., C. C. A., 191 Fed. 489. 

38. Estoppel—Elements of.—Claimant of 
estoppel must be ignorant of truth of matter or 
extent of his rights.—Stein y. Leeman, Cal., 119 
Pac. 663. 

39.——Prior Trial.—Where, on the first trial 
injuries, plaintiff, by a con- 
cession, showed he was not entitled to re+ 
cover, and there was also evidence in support 
of the fact conceded, he was not entitled on 4 
reversal to be relieved from the 
the ground that he did not ap- 
scope thereof.—Connor vy. Lake 
Ry. Co., Mich., 133 N. W. 1003. 

40.——-Silence.—Owner of land seeking dam- 
ages for injuries from construction of dam in 
stream held estopped by apparent approval of 
such construction.—Clement v. Louisiana Irri- 
gation & Mill Co., La., 56 So. 902. 

41. Evidence—Admissibility.—In an action to 
recover amounts paid out as margins for de- 
fendant, held error to admit oral testimony that 
certain items shown to have been paid out were 
regularly charged on the broker's books; the 


of an action for 


retrial after 
concession on 
preciate the 
Shore & M. S. 


books being accessible-—Raymond v. Parker, 
Conn., 81 Atl. 1030. 
42.—_—-Judicial Notice.—The court will take 


notice that a particular day of a cer- 
Sunday.—Western Union 
96 N. E. 967. 

Conveyances—Exemption.— 
certain per- 
property, 


judicial 
tain month fell on 
Telegraph Co. v. Fulling, Ind., 

43. Fraudulent 
Where an insolvent husband gave 
wife to improve her 


sonality to his 
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the husband’s exemption should be first de- 
ducted in determining the amount for which 
the wife's property was chargeable.—Michael Vv. 
Moore, N. C., 73 S. E. 104. 

44. Frauds, Statute of—Party Wall.—The 
statute of frauds held not to apply to prevent 
suit for contribution for half the cost of a 
party wall.—Reid vy. King, N. C., 73 S. E. 168. 

45. Gifts—Delivery.—The requirement of de- 
livery is satisfied by the donor retaining pos- 
session as trustee for the benefit of the donee. 
—Pohl v. Fulton, Kan., 119 Pac. 716. 

46. Guaranty—Variance.—A material de- 
parture from the terms of a prior contract 
under which an indebtedness guaranteed arose 
held not available as a defense to an action 
founded on a new and independent contract of 
guaranty.—J. R. Watkins Medical Co. v. Mc- 
Call, Minn., 133 N. W. 966. 

47. Homicide—Review of Trials—The Su- 
preme Court must be certain that a judgment 
of conviction imposing a death penalty is sus- 
tained by the weight of the evidence before it 
will permit it to stand.—Piel v. People, Colo., 
119 Pac. 687. 

48. Indemnity—Recoupment.—Employer held 
entitled to settle without suit damage against 
which he is indemnified by contractor and re- 
coup same in action by contractor for price of 
the work.—Walton y. Cherokee Colliery Co., W. 


Va., 73 S. E. 63. 





49. Indictment and Information—Counts. 
Burglary with intent to steal and larceny held 
chargeable in different counts of the same in- 
dictment or information.—State v. Lewis. La., 
56 So. 893. 

50. Injunction—Labor Union.—A labor union 
ordering a strike on the refusal of an employ- 
er to discharge an employe, or compel him to 
cease employing his father as helper, held guil- 
tv of actionable wrong, unless there was a 
sufficient justification for their conduct.—Min- 
asian vy. OSborne, Mass., 96 N. E. 1036. 

51.—Municipal Corporations.—An _  injune- 
tion to prevent a city council from entering into 
a contract will be denied where prior to the 
issuance of the writ the contract had been exe- 
cuted.—Cross v. City of Lawton Okla., 119 Pac. 
625. 

52.——_Unfair Circular.—The publication of a 
circular which merely advises the public that a 
particularly person or firm is deemed unfair to 
organized labor will not be enjoined, if it con- 
tains no threat to injure such person’s busi- 
ness—Iverson vy. Dilno, Mont., 119 Pac. 719. 


53. Insurance—Authority of Agent.—Where 
insurance policy provided that no provision 
could be changed save by the president or sec- 
retary, the insured cannot escape payment of 
the premium because of oral representations of 
the agent.—Fidelity & Casuality Co, of New 
York y. Fresno Flume & Irrigation Co., Cal., 119 
Pac. 646. 

54.—Proximate Cause.—Insured under an 
accident policy held not entitled to recover 
for the loss of sight in an eye, where he would 
ultimately have lost it because of a cataract.— 
Penn vy. Standard Life & Accidental Ins. Co., 
mC.,,73 & BD. 00. 

55. Intoxieating Liquors—Illegal Sale.— 
Whisky purchased at an illegal sale cannot be 





conveyed from the place of purchase to any 
other place for any purpose.—Maynes vy. State, 
Okla., 119 Pac. 644. 


56. Judgment—Foreign Judgment.—Where a 
motion to set aside a judgment for fraud was 
made in the state where the judgment was Tre- 
covered, fraud was no defense to an action on 
the judgment in North Carolina.—Roberts v. 
Pratt, N. C., 73.8. EB 139. 


- 
57. 





Res Judicata.—-A judgment for dam- 
ages in an action for fraudulent representa- 
tion held to preclude the setting up of the rep- 
resentation as a defense in a later action on a 
promissory note.—Townsend y. Niles, Mass., 96 
N. E. 1035, 

58. Res Judicata.—A judgment of a fed- 
eral court in an action removed to the federal 
court held to bar a subsequent action in the 
state court on the same cause of action.—Rob- 
inson v. Western Union Telegraph Co., S. CG, 
73 S. E. 69. 

59. Judicial Sales—Commissioner.—The prop- 
er remedy for a purchaser at a judicial sale, 
who has not received a deed. owing to the 
death of the commissioner, is to move for the 
appointment of a new commissioner.—Campbell 
v. Farley, N. C., 73 S. E. 103. 

60. Justices of the Peace—Partnership Ac- 
counting.—A settlement of partnership accounts 
is an equitable matter, over which a justice of 
the peace has no jurisdiction, so that the coun- 
tv court would have no jurisdiction on appeal 
of, such question.—Starrett v. Ruth, Colo,, 119 
Pac. 690. 





61. Landlord and Tenant—Child of Tenant.— 
Though a child of a tenant had previous knowl- 
edge of the defective condition of a walk on 
the premises, whether she exercised due care 
for her protection was a question for the jury. 
—Callahan v. Dickson, Mass., 96 N. E. 1029. 


62. 





Unlawful Use.—The adoption of local 
option in the city wherein the demised prem- 
ises were situated held not to invalidate a 
lease, permitting premises to be used as a sa- 
loon.—Hayton y. Seattle Brewing & Malting 
Co., Waeh., 119 Pac. 739. 

63. Libel and Slander—Privilege.—Commun- 
ications absolutely privileged are practically 
limited tq legislative or judicial proceedings 
and acts of a state.—Hassett v. Carroll, Conn., 
81 Atl. 1013. 

64. Privilege and Malice.—Where alleged 
libelous statements in a complaint were abso- 
lutely privileged, they could not be made ac- 
tionable because malicious.—Gosewisch Vv. 
Doran, Cal., 119 Pac. 650. 


65. Larceny—Evidence.—In prosecution for 
larceny, evidence of discovery of stolen prop- 
erty on the person of accused, on search with 
his consent, held admissible.—Byrd y. State, Ga., 
73S. E. 34. 

66. Master end Servarnt—Antiquated Machin- 
ery.—A servant is not necessarily guilty of 
contributory negligence in using old and anti- 
quated machinery with knowledge of its condi- 
tion.—Worley v. Laurel River Logging Co., N. 
C., 73 S. E. 107. 

67. Dangerous Wires.—A telegraph com- 
pany stringing wires in close proximity to light 
and power wires held legally bound to assume 
that the latter are dangerous.—Hicks vy. West- 
ern Union Telegraph Co., N. C., 73 S. E. 139. 
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68.——Inspection.—W here 


pany had the duty of providing and maintain- 
ing a hand brake suitable and reasonably safe 
for the work to which it would be put, such 
duty required an inspection and reasonable care 
by the company.—Delinks vy. New York, N. H. 
'’& H. R. Co., Conn., 81 Atl. 1036. 

69.——-Safe Place.—A master having contract- 


ed temporarily to perform labor by his servants 
held not 
defects in 


another 
by 


controlled by 
his servant 


on premises 
liable for injuries to 


those premises.—Wilson vy. Valley Improvement 
Co., W. Va., 73 S. E. 64. 

70.——Unguarded Machinery.—To bar recov- 
ery for an injury by unguarded cogwheels, It 
must appear that the servant knew the unsafe 
condition, and consented to work, after fully 
comprehending the risks.—Jacobsen vy. Oak- 
land Meat & Packing Co., Cal., 119 Pac. 653. 


Corporations—Bill Boards.—A 
prohibiting the erection or 
nearer the ground than 


proper exercise of police pow- 


71. Municipal 
billboard ordinance 
maintenance 
24 inches held a 


of boards 





er.—State v. Staples, N. C., 73 S&S E. 112, 

7«.——l'se of Streets.—The right to use 
streets must be exercised with due recogni- 
tion of the rights of abutting owners to in- 
rress and egress.—Iverson y. Dilno, Mont., 119 
Pac. 719. » 

73. Negligenee—Non-Sult.—A motion for 
nonsuit fer contributory negligence can only 
be sustained when facts showing contributory 


negitg~ence are established by plaintiff's evi- 
dence.—Keller v. Champion Fibre Co., N. C., 73 
S. E. 115. 

74.——Wantonness.—Contributory negligence 
bars a recovery unless the injury complained of 
was wantonly, Oo willfully infi ct a.—-Indian- 
apolis Traction & Terminal Co. v. Croly, Ind., 
96 N E 973. 

75. Nulsance—Purpresture.—Jurisdiction of 
equity to protect a public right from encroach- 
ment in the nature of a purpresture cannot be 
defeated by the denial of such right.—City of 
Montpelier v. MeMahon, Vt., 81 Atl. 977. 


76. 


common 
own- 


Partition—Partial.—Tenants in 
cannot have partial partition of the lands 





ed by them.—Luther vy. Luther, N. C., 73 S. E. 
102. 

77. Party Walls—Cross-Easements.—The ef- 
fect of a party wall agreement is to create 
cross-easements as to each owner binding all 
persons succeeding to the estates to which the 
easements are appurtenant. teid v. King, N. 
C.. 73 8S. E. 168. 

78. Railronds—Proximate Cause.—Where, no 
injury could have occurred from routing a de- 
parting train over a certain track, if the rules 


had been observed, the train dispatcher was not 


guilty of negligence.—Jones v. Pere Marquette 
R. Co., Mich., 133 N. W. 993. 

79.——Reasonable Facilities.—A carrier's 
duty to furnish reasonable transportation fa- 
cilities exists independent of statute.—South- 
ern Pac. Co. v. Railroad Commission of Oregon, 
Ore., 119 Pac. 727. 

80.——Right of Way.—Vendor of land to rail- 


road for right of way held not entitled to com- 
plain that the contract of sale was invalid, be- 
cause the company purchased more tinan it act- 


ually required.—Delaware, I. & ny. Ca. 
Welser, Pa., 81 Atl. 994. 
81.———Statutory Signals.—In_ an action for 


the death of a person from being hit by a train, 
the failure to give statutory Signals is com- 
petent testimony on the question as to whether 
the conduct of the employes of the defendant 
amounted to recklessness.—Woodward v. South- 
ern Ry., Carolina Division, S. C., 73 S. E. 79. 
&$2.——Trespasser.—One who voluntarily 





goes 











on a railway company’s property reserved for 
its exclusive use, without any license or implied 
permission, is a trespasser. Piper v. Chicago 
M. & St. P. Rv. Co., Minn., 133 N. W. 984. ; 

83. Rape—Death of Prosecutrix.—In a rape 
case, Where prosecutrix died before trial, her 


complaints were not admissible in evidence,— 





People v. Lewis, Ill, 96 N. E. 1005. 

84. Reetivers—Certificates.—Courts held to 
have authority to allow interest on receiver's 
certificates in excess of rate fixed by statute to 
be allowed on money judgments and decrees, 
but not at a rate that would be usurious.— 
Hewitt v. Walters, Idaho, 119 Pac. 705. 

85. Reference—Setting Aside.—Though ref- 
erence is by consent, held, the court may set 
aside the order of reference for good cause 
shown, as that plaintiff was misled, and con- 
sented to the reference on ¢ 





misrepresentation. 
. 51. 


—Lance v. Russell, N. C., 73 S. E. 15 





86. Reformation of Instruments— Mutual Mis- 
take.—To reform a contract for mutual mistake, 
the mistake must have been common to both 
parties and have resulted in both doing what 
neither intended to do.—Snelling & Potter y, 
Merritt, Conn., 81 Atl. 103%. 

S7. Removal of Causes—Diversity of (Cit- 
izenship.—A petition for removal of a cause 
inte the federal court, upon the ground of di- 
versity of citizenship, alleging that a resident 
party has been fraudulently joined to defeat the 
right of removal, must be verified.—Rea v. Stan- 
dard Mirror Co., N. C., 73 S. E. 116. 

88. Process.—Suit against a non-resident 
employer held removable for plaintiff's failure 
to summon or precure appearance by a resident 
co-defendant.—Murphy y. Stone & Webster En- 
gineering Corporation, ont., 119 Pac. 717. 

89. Specific Performance—Indefinite Descrip- 
tion. Equity will not’ enforce a contract for 


the sale of land. where description is indefinite 


and cannot be made certain by extrinsic evi- 
dence.—Reger v. McAllister, W. Va., 73 S. E. 
48. 

90. Tender.—Where a vendor’ repudiates 
the contract, the purchaser held entitled to sue 
for specific performance, without tendering 
payment of the price.—Bateman vy. Hopkins, 
. &. 73 &. Bh. FSS. 

91. Subrogation—Lien.—A mortgagee under 
an invalid mortgage, who advanced money to 
pay the purchase price of the land, held sub- 
rogated to the lien of the vendor. sell v. Bell, 
Ala., 56 So. 926. 

92.——-Security.—One who, at the instance of 
a debtor, advances the money necessary to pay 
® vnast-d'e debt secured bv 2 mo o>, held 
entitled to be subrogated to the rights of the 
ereditor in th seenrits Commerci: Farm 

Scotland Neck Bank, N. C., 73 S&S. 


ers’ Bank v. 
KE. 157. 

93. Trade-Marks and Trade-Names—Simulat- 
ing Label. c<ict simulation of a label consti- 
tuting a trade-mark is not necessary to in- 
fringement, but it is sufficient if the resem- 
blance is such as to deceive an ordinary pur- 
chaser giving such attention to the same as 
such «a purchaser usually gives.—G. Heileman 
Brewing Co. v. Independent Brewing Co., C. C. 
A., 191 Fed. 489. 

94. Trusts—Resulting 
chase of land is made 
takes title in himself, a 
principal who advances 





Trust.—Where nan pur- 
through an agent, who 
trust will result to the 

the purchase money, 


notwithstanding the statute of frauds.—Dem- 
ing v. Lee, Ala., 56 So. 921. 

95. Vendor and Purchaser—Demand.—W here 
the stipulations in a contract for the sale of 


real estate are mutual and dependent, an act- 
ual demand bv one party held necessary to put 
the other party in default.—Bateman v. Hop- 


kins, N. C., 73 S. E. 133. 


96. Waters and Water Courses—Right to 
Water.—A nonriparian appropriator with law- 
ful access to a natural stream has a right to 
use and diversion of water similar to that of a 
riparian user.—Caviness vy. La Grande Irr, Co., 
Ore., 119 Pac. 731 


97. Wills—Evidence.—Testimony by scriven- 
er as to Intent of testator and as to the scriv- 
ener’s intent as to lands devised held incom- 
petent.—Napier v. Little, Ga., 73 S. E. 3. 
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NAME ..cccsccice cscccsce . . 
ADDRESS. .. ccccccvcccvcccces oe 
Also state basis of exchange proposition: 
ne WM: i446 62 2 hs eaeied encyclopedia 
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ELLIOTT’S 
The Work of the Advocate 


New Edition—Revised by the Authors 
BYRON K. ELLIOTT and WILLIAM F. ELLIOTT 





A practical treatise containing suggestions for preparation and trial of 
causes, including a system of rules for the examination of witnesses 





The Work of the Advocate has a delightful literary style. It is entertaining as a novel; in- 
deed, after reading a few pages one instinctively reads on, not wishing to lay the book 
aside until it is finished. 
Especially Serviceable to the Advocate in the Actual Work Which He Must Do 
Part One—The Work Out of Court Part Two—The Work In Court 


Some Comments Made When the First Printing Was Published 

JUDGE THOMAS M. COOLEY 

“*Replete with learning and with valuable suggestions. Such a book, when I began 
my practice, would have been a convenience as well as a safe guide.’’ 
CENTRAL LAW JOURNAL 

**A large amount of useful, practical information. ”’ 
FROM THE GREEN BAG 

**A really valuable addition to our legal literature.’ 
ALBANY LAW JOURNAL 

“*Not merely a book of ethical or general advice, but a book of trial practice suited 
to the needs of the busy lawyer.’’ 
THE LAW LIBRARIAN 

“We know of no book that so elaborately discusses human nature as seen in a court 
room. It is practical and logical, it will prove of inestimable service to the j junior bar, and 
must be of much interest, if not of actual help, to the older practitioner.’”’ 

One Volume, 600 Pages, Cloth Binding, Gilt Top, $4,00, Delivered 
Flexible Morocco, $5.00, Delivered 





OTHER IMPORTANT WORKS BY THE SAME AUTHORS 
Elliott on Roads and Streets, ‘wo Volumes, Buckram, $13.00. The standard treatise on the Law of 
Roads and Streets. Complete and Up-to-Date. 
Elliott on Evidence, Four Volumes, Buckram, $24.00. The best work for practical use—not merely a 
reference work, but a working tool for actual work in court and office. 
Elliott on Railroads, Five Volumes, Buckram, $27.00. A complete treatise on the Law of Railroads, 
steam and electric, including the growing subject of Interurban Railroads 





The Most Useful Tool for the Active Lawyer is the Standard Text Book, Written by a Master of the 
subject. These Authors are Masters of the Subjects They Treat. 





These Books are Published and For Sale by 


THE BOBBS-MERRILL COMPANY, INDIANAPOLIS, USA 
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